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Dear Applicant,

We have considered your application for recognition of exemption from federal income tax endor
seclion 504(a) of the inlernal Revenue Codo a5 an organizstion described in section 501(c)(3). Based on
the information submitied, we have concleded 1hat you do nol quakify for exemplion under thal section,
The basis Jor cur conclusion = sl forth below,

Your primary purpose is to operala a Montessori school that was previously owned and operated by
your founders, g =n0 BUREIENE under ho name "Gk 05 5 subchapter 5
cosporafion. A subchapler 5 corporation enjoys the corporale characlaristics of limited llabiity and
perpolual duralion but s taxed as & sole propristorship. Mr. & Mes. NERRware (ha sole sharcholders of
S saENCE.  The S corporalion has aménded ks Charler lo d-iels operating the school as ana ol s
corporale purpotes. You have submitted a balance sheet lsling 23 assels of WONENESTENND:, (ho
buildings, furnilure and fixlures you are using for the scheol and have indicated that the land is owned by
e and Mrs. e, On Acgust 17, 1008, WER-ese DR, &= sole Incorporator, filad your Articles of
Incorporaion in the State of New Maxico. Your school is now doing business a5 "W

You state that you rent the land, bulldings and fcures used in your operalions from ClmmeNENEg.
The Commeancial lasss you submitled thows W, & Mrs. WS =5 the lossors. You have submitied an
appraisnl from oemcnReENESRIITEIY [ealty, [nc. stating that the falr market rental vaiue for this
proparty is $5.00 per square fool or $11.500 per year. You have excculed a laase in tho amount of
$10,4597.98 annuaily from Oclaber 1383 untll September 2000. At that time, if you confinus to occupy the
propesty, the iease confinues on a manth fo moanth basis and the rent escalates o 1.5 imes tha cument
menthly rent, or 315,747 annually. This propery is listed a5 an asset of daeeabioes ard |s valued at
§57,681 on Its balance shest

N Neapibenl (s the Chairman of your boand of direclors. The other direciors are
Presidont, EReramiy, Treasurer, SECEEEIDER, Treazurer, ERMEESSEREEN, Hoadmistress, and
ST fcademic Director. WSS s employed o3 the Office Adminisirator of tha school
and receives 310,000 a year forher s2nices. WSS is (ho Headmisiress and receives
$10,000 = year for her servicas In that capacity. SREEMESSCS rocaves $20,000 compansation lor har
sorvicas as the Academic Dirscior.  According o your by-taws, your board of directors s elzciad by your
membersiip. Your nitlsi membaers were Mr. & Mrs, WS Who appear 1o have appoinied the board,
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This is in keeping with Article ¥ of your Charter which Ests TEERS and SEREES TEE a5 your inflial
directors and indicates that you are to be coniroied by the directors, nat the members.

¥ou &ra supporled pimarly by tullion payments from enrclled students. You also may recaive granis,
cenalions Snd receipls from various fund-ra activitles, You offer some financla! ald. Your policy on financial
aid 1= to use Il lo zeep current students enrolled when thelr famillos expenenca economic stress mther than make
your schogl mora affondsble to new Emiies. To this and, you offer a faw needy studonls temporary tuition
mdu:g:]n ftoans or scholarships cach yoar. No subsldy exceeds 50% of the Luillon, Faculty chidien may razaive
arn aid.

The information submilted In Exhibil G In:HcatE: thal vou have a tolal of 28 skidents envolied. The 1898
Diroctory shiows = of 40 students enfofied. Mr. and Mrs, & children are enrglied students. Eachal
your alher board members alsa hava children enrolied in yaur program. ILls not clear whather any of your board
membars recoive financial aid on behalfl of thelr children or whethar wiion s part ol the compensation package
oifered io your employees,

Section 501{c){3) of the Code provides for the exemplion from fadersl income tax of organizations organized
and cpernled exclusively for educalional perposes,

Seclion 172{b){ 1)(ANT) of the Code defines a schoo! 85 an educalional organization, which rormally
maintaing a ceguiar facully and curricilum and nnnm.lny' hn & reuu!artr enrobied body of sludents in aliandsnce at
the piaco whare its educational activifes are requiarly carmed

Section 1.501(e}{2)-1(a}(1) of the Incoms Tax Regulalions stales thal, in order ko be exempl 85 an
organizafion described in sechon 501[c)(3) of the Code, an organization must be both orpanized and operated
axciusiely for one or more of tha purposes specifed in such section. Il an crganization fails 1o meet efther the
organizational (est or the cperational tost, i is not exempt.

Seclion 1.501(c)i3)-1(cH1) of the regulations pcwiden that an erganization will be regarded as “operated
exclusively” for ona or more exempt purposas only it it engages primargy in aclivides which accomplish one or
more of such exempl purposes specified in section S01(c)3), An organkzalion wil not be o regarded il more than
an insubstantial part of Its activibes (s not in futherance of an exempt purpose.

Secion 1.501{4:1{3}4!:!}1 1){} of the regulations stales thal un erganizalion i= not organized or operalad
exclusively for one or more exampl purposss unless |t senves & public rather then a private Intzrest. Thus, to mest
the requirements of this subdivision, it is necessary for an orgar’; ~lon (o astablish that i is not organized or
oparated for the benafit of privaie interasts such as designated : '« - duals, the creator or kis family, shareholders
of tha organization, of persons controlied, directly or indiraclly, by Soch privale interesis. " "

Section 1.501(cH2)-1(di(3)0) of the regulations mﬁu that e lorm 'qﬂu:amr as used In zaction
501{cH3), retales to—

(&) The instruction or training of the indiﬂduil hrmmmdmmnwmwm his capabilifies; or
{R] The instruetion of the publc on subjects usaful to the individual and beneficial to the community.

ales, 326 U.S, 179, the Suprama Court held
ihat tha pre:encenfaﬂngh mn-uxemptpuwe dauhsurmlbm- ﬂdmmyadulmhmﬁm
mmmmmuwwmmmmm

Oparalirtg for tha benefit of privale partes constitules 8 substartial nonexemp! purpose. Okt Dominion Box
Co. v United States, 477 F. 2d 340 {4ih Cir. 1973), cert. danisd 413.1.5. 910 {1973): Section 501(e)(3) of e
Code providos for e exernption frem federal income lax of orpanizatons coganizad and cpetated exclusively
educational pUIposes.
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In P11, Scholarship v. Commissionad, B2 7.C. (1884), an organization cporated bingo at a bar for tha
avowed purpose of ralsing money for scholarships, The board Included tho bar nmm. {he bar's accouniant, also
a director of the bar, as well as two players, The board was sell-perpeluating. The Court rezsoned that sinca the
bar owners conbrofed the oiganization and 2ppointed the organizzlion’s direciors, (he activities of the crdantzation
oould be used lo the advantage of the bar ewners, The crganizalion cialmed thal Il was Independen) bacauso
{hers was sspargia accounling and no payments were going o the bar. The Court was not persuadod,

A reaZsiic look sl Ine oparalions of These two enlilies, however, shows that the acihilleas of the
laxpayer and the Pastime Lounge wara sa interrelated as to ba funclionally inseparahls, S=parals
socountings of recalpls and disbursements doas not change that fact

The Count went on to concluda thal the organizaticn had a subsiantial nonexempl purpose,

In KX Fund Ralsers, Inc. v, Commisgioner, T.C. Momo 1897424 (1837), affirmed 82 AFTR 2d 7092
(1834}, the Tax Codri found thal ancther gaming oiganization was nol exempl Whils tho erganization ralsod
money for charilable puiposes, it also oparaled for the substantial beanafil of privale Interests. The organization's
founders, Krisfing Hurd and Jamas Gowuld, ware the sala owniors of a bar, KJ's Place, Tha argenization, thiough
the owners and emplovoos of KJ's Place, sold loltary lickets axclushaly at KJ's Place during regular business
howrs. VWhile in KJ's Place, the lallery Eckel purchasers waso soid baverages Irom the bar, The initial directors
were Hurd, Gould, and a refated individusl. The initial board was replaced several fimes untll Hurd and Gould
were no langer an the botird. A} ol imes Hurd and Gould were the organization's officers. Salsries had been paid
fo Hurd and Gould and rent had bogn paid (o KJ's Place. Tho orgenization maintalned that the fact thol salases
and fenl were no longer paid in this fashion indicated the independence of the board, The Court look onother
view. i

Although those pracices coosed end are not in lsue here, the current boord of direclors is composed
ol al lzas! the majority of tho same mambers who sliowed those amounts to be pald. This sliongly
suggesls that Hurd and Gould are fres 1o sel policy for thelr own boneft without abjection from Ihe
board. Mathing in tha record since July 1, 1984, indicales othenwise,

The Court concluded that ¥.J.'s Fundralsers was operaiod for substantial private benalit and did not gualtfy
for exemption. The Coun of Appoals fiitmed the declsion. 1t found that the orcanization hed senved the privale
Intefesis of is directors in maintaining and augmenting their business interests.

in re=ching a n=gative conclusion in Redisnds Suraics] Services, v, Commigsioner, 113 7.C. 47 (1928), the
Tax Court 2lso closaly axamined the struclure of the relationahips among (ke paries and slated.

Clearly, ihere i somathing in common betwean the structure of paliioner’s Sole aclivity and the naturd

ol patitioner's purpose in engaging in it. An organization's purposes may be inférraed from s manner

ol cpamlions; ils “aclivities provida a useful | ‘:&cta of the organizalion's purposs or purposes.” Living

§50 F.2d 385 (7ih Cir. 1991), afid. T.C. Memo, 1350-84, ..

mﬂntmmdmwﬂmmnmmm-mﬂmmmm ns&mamlmdut
direclors.  The court stated that the compeoesifion of [he board of direciors gives an indleation of whather the
organization (s oparated for public or private purposes. The court quotad wilth approval from “Income Tax Exempt
of the Contemporary Nonprofit Hospital®, Mancino, 32 St Louly UL, 1015, 1051 (1863),

Tha board of direclors, Ils composition, and lis functions ore relevant W tax oxemption,. the
composilicn of the board provides important evidence that the hosplfal serves public mithor than
privale purpates, For, example, il ks Bf lo presume thal a bosed of directors chosen from the
community would place the interasls of the community stove those of either 1he management or
tha miedical stall of the hospial, Thus, Lhe refevanca of the board s Ihat ils process should
indicate whether the hospital is operated for the benefit of the communily or to secura benefits for
private interasls,

The impartance of the *control issua Is lso liustrated n Buhbling Wall Chyrch of Universal Love. Ing.y,
Commissionar, 74 T.C, 531 (1980). The Church was confrolied completoly by one family, the Harberis, The
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Herhons famlly complotely controbed the Church's gparations and as Ui only voting mermbers were abile to
perpoluabe that control. The Court made (he loliowing sizlamant conceming the effect of this lolal control.

Pretiminerily wo nate that pefitlonar, ol all perinent imes, was complotely dominsled by tha Herbars
family =a father, mother, and son. Becouse thoy wore tha only veling mambers and (hay composed
fhe *oard of dreclors, the Herberls were In = position lo perpeluate Ihis control of polfionsr's
operations and acihvities Indefinltely.  Pelitloner had no affilstion with ony denomination or
occlesinstical body and, thereforo, (he Herbera familly was nol subject lo any oulside Interdferance or
infiuance In the conirol of petitiancr’'s affairs. This means thal the Harberts, withow! chaliange, could
ﬁg;:m MMT;EM and operglion, prepare its budget, and spend its fund, and could conlinue
50 irklany.

The Count 0! Appeals, in Bubbling Well Church of Univargp! Love, Ine. v, Commissionar, 670 F. 2d 104
[1861) affirmod the decision of the Tax Cour,

Rev. Rul. 76-441, 1078-2 C.B. 147, prosenis wo sltuaticns concerning school operations. In the first
scenario a nonprof school succeeded o the agsals of a for-prefit echool. While tha formar ewners were
employed In (he new school, the board of direclors was complotaly differenl. The ruling conciudas thal the
tronsfer did nol sarve private interesls. Pan of that conclusion was based on the independenca of ha board. In
the second scenario, (he for-profit schoo! converied io a nonprofit schogl. The formor owners becama the naw
school's diractors.  The former owners/new direclors benefitted financlafly from the convarsion. The muling
conciudes that private Interesis were sarved  The conclusion is stated as follows;

The directors were, In facl, deallng with ihemselvas and will benefit financially from fa ransactien. ™
Therafare, {the applicant) is nol operated exclusively for educations! and charitable purposes and does
not qualily for exemption from Federal income fane ender s2ction 501(c)(3) of the Codo,

Sectign 801(c)(3} of the Code sats fodh two main lests for qualification for exempt stalus. An i
mwst b2 both cigsnzed and opersted exciusively for purposes described in secfion 501(ci(3). Becouse your
prEmpry activity is tho presartation of formal instruction in 3 school selling as defined In section 170{b)1){A)1) of
the Code, you salisfy the organizationsl requiremanis,

You musl, howover, al80 satisly the oparational lest, The regulatians undar section 501(c)(3) expand on the

requiraments for satislaction of the operational test. The kay requirament s that an organization ba

fer ane of more exémpl purposes. To delerming witether this test Is satisfind, seclion 1.501(c)}{2)-
1{c){1) of the reguiations directs the Servica lo datermine if the organizalion engagos primadl:.r in aclivitisz which
accomplish one or mora exempt purposes, Section 1,501(e}3)-1{d){ 1} of the regulatians expands on tha
operaled exclusively concept oy providing that sn ofpenization is net operaled exclusively 1o furiher axempt
purposas unless il sarvas 3tpml= rather than a privale interesl. Based on e facts Mat you have provided in fout
application for recognition o mpilan, we are not ablz to concluda thal you are operated axclusively for public
rather than privale purposos.

Mr. and Nrs. SEERER, your founding paronis, inltially creatad the school 1o afford their four children the
penalils of o Montasson program.  The scheol was operaled 83 3 sole proprietorship under sub-chapter S of the
intomal Revenue Code. In spinning off e school funciion to you, it is notable that none of tha assats previously
omiad or used by the school were ransferrad 1o you, You confinuo to lease both the facility and the furniehings
fram Mr. znd Mrs. WS, |n addition, Mr. & Mrs. -WMmmﬂdmm
suhmdmmonuzemdnlm:hamnhm-mmamw position, 1nlhi=fuguu,
the influznce M. and Mrs, mainiain over your operations is similar o the control exorncised by the bar
‘owners in BLL Sch E
by the Herberts family in Bubbis They
paicy for thoir own benefd w!tllcrut Bﬂu‘-ﬂ'ﬂ I-cmﬁ'!f fmm an ll'ldepi:n-ﬂ'anlhmrd of directors, They have enlored
inta 8 contract for the lease of your premizes that is nol at arms-lzngth.  Although the operalion of a school s @
charitabla aclivily, the manner in which you operate leads us o conclude thal school besiows significant
grivate benafit on Mr. and Mrs, WD and their for-profit corporation, &
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Accordingly, you do not qualily for exemplion as an organization dascribed In section 501(c){3) of tha Cede
and you must fa federal income tax returns,

Conlrbulions 1o you are not deductibie undar seclion 170 of the Codo,

mummmmmmmmhmﬁngnwummmmm To profest, you should submit 5
statemeni of your views to ais office, with a full euplanation of your regsoning. Thes statement, signed by one of
yuur officers, must be submattad within Mda;ﬂmmihﬂﬂnllud'mfshmr You also have a right to a conferenca
in this office after your slatement is submilted, You must request the conference, If you want one, when yaou file
your prales! slatemant. If yau are to be represenlod by someona who Is nol one of your officers, thal person wili
need to filo A proper power of attomey and ofherwise quatily under our Conlerence and Practicas Requirements.

If you da not protest this ruling In a Bmely manner, it will be considered b the Inlvral Revenue Service as a
failure to exhaust availablo adminlsirolive remedios, Section T428{b3(2) of the Codo provides, In pad, that a
deciaratory judgament of decree under this seclion shall nol ba issued In any precoeding unless the Tax Caourt,
the United States Couwt of Federal Claimis, or the District Court of the Unlten States for the District of Columbia
determines (hat the organization involved has exhaust=d adminisiratize remedies available to Il within the Inlemal
Revenue Sorvice.

Hwadumihanrl‘rmwuvdﬂ:hWW;Mm&gﬂbm[hﬂuﬂamwbammmmmm
Ohdo Tax Exempr and Governmant Enflities (TE/GE] office. Thereafler, any questions about your ledersl income
wmmﬂhmmmmmwmmmummmmw ding
comespondence to: Inlemal Revenue Sernvice, TE/GE Cusiomer Servico, P.0O. Box 2508, Cincinnall, OH 45201,
The appropriats State OHiclals will ba notified of this s=tion in uﬁnu.-danumh Code seciion 5104{a), -

Whan sending addiional lattars 1o us with respect 1o this case, you will expedite their receipt by using the
Intarnal Revenuwe Service
Debra Cowen, TEQ:RAT:4, Rm, G232
1111 Constitution Ave, LW,
Washington, D.C. 20224

If you have any quesiions, please conlact the person whose nama end telephana number are shown in the
heading of this letter,

Sincarely,

Gerald V, Sack





