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Date: December 18, 2001
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Barger Davis & Singerman
350 E fas Oles Alwd 5co 1000
rfart Laudersale, FL 33300

Department of the Traasucy
?.0. Bax 2508 - Moom 4508
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Person to Contagk - TO#:
Mr. J. Jennevain 31-07208

Cantooe Telephons Husmbora:
515-282-3643 Fhone
SE3-283-3E62 FRY

Responge Dun Dage:
January 8, 2003

Dear 3ic or Madem:

Gafore wo can detorwmin= whoth=r your organifetion Ls axempt from Pederpl
inwoma tax, wa miskt have snsugh Iinformation te show thac yeu have met all
lwgal resuircmenta,. You did not ipoclode the information nogded to pake
that detorminetion en your Fors 1023, Aoplicetion for Recognition of
Exesption Under Saction S0L(c) (3] of the Internal Revenue Codo,

o help wa determine whethor your erganization is éMenpt from E'Hde;ll
income Lex; please zend ur the requosted information by the above date. We
can Tthen compleie our rewiew of your applicatieon.

If we do ot hear Crom you Witnin that time, wo will assumé you do not want
u# Lo consplder the mstter [urther and will close your caze. In Lhat swvent,
as requiced by Code soction 6104(c), we will motify the sppropriate scidte
officials that, based on the infecmartion we have; we cannot recognige you
as an organization of the kind dasgeibed in Code section 50L{c)(3}, As a
cagult, the Inkternal Bevenue Jervice will treet your organiestion s =
taxable enkity- IL we recelve the Information zfter the rssponse dus date,
ve may sk you to sond us & new Form L1023,

in addition, if y5U do not provide the rageested Lnfesmation in 3 Cimely
mapner; we will consider thakt you have not caken all reasacnable steps Eo
securd the detersination you reguasted. Under Code section T42B(b) (2],
your mot takipg all fessorpble-steps in a tlm=ly mannec To secura the
datecmination may e consideced as fajlure to exliaust administrative
camadied uwailablo o you within the Secwvice, Therefore, you may loss wour
rights to & declaratory judgment ander Code sectlen 74Z5.

if you have any quoslions, pledso centoct the person whose neme= and
telephond number ake shown Ln the heading of this lecter.

Sincoiely yours,

Foha e

Ex=cpt Organizations Specialist
Englosucy s

Latter 1312 (DO)
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Cvrrglades Colloge Inc
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Kotei Your response ko this lettor must be submitted over tho signature of
an guthorized person of of an vEficer whoso nama is lidced on page 1 of the
application, Ir we do nek receive your complete response by tha dus data,
we Will ¢loze= wour case Eamporarily. If you submic your rosponse within 00
days after your caso has becu closed, wa will ve-open Lt for procescing and
vou Will neither have t2 [ile & new spplicatlon mor loss your usar fas,

PLEASE RITACE A COPY OF THIS LLTTESR TO ALL CORRRSPOMDENCE.

Admitional Information Aeguested:

Facts of Casc:

Lverglades Collage began Ln 1983 as American Flyers College, Inc (AFC), &
for-profic eacity. APE was owned by Aserican Flyers Schools, Ine AFd a
Florlda corporstion wholly owned by Dopald O, Marrzington. On August 20,
1898, Archur Keiser, Delinda Keiser, and Robert Kelser porchased the
Amayican Flyecs Coliege. On March B, 1000, the pmorican Flyers Cullege
Ing. vaE coovertgd to A Flocida not for profit corpucatiom. In connection
with the conversion, A=scican Flyers Collesge, Inc., changod it name Lo
Evargladas College.

In & memorandms of Understanding dsted Auguat 20, 1998, Arthur Kodsar
purchasod APC for £10,000. Arthur Relser le Director, Trustec, Progldent
Treasurse, and Secretary of Everglsdes College. In Hemorandum s
Undecstanding, it was agramd chat AFC and AF3 weuld anter into s Eepacata
Byceement, =Efective following Keismc's acquisition of AFC'= stock. Upon
such terms as mutually agreed to by AEC and RFS, whereby AFC would provide
AEA wicth a collegiate peogram for AFS [light students) ond AFS would
provids BFC with £fiTght tialning sesvices and programs. fer AFC'a students.
It was 2lsg agraed Chat AFC would pot use “Amexicen Flyers™ as its nang oc
in any of fts advertizing matorial onless the Board of Directors of AFS
enpressly agreed to SUTh ule in-writing. A

Tne Mesorandos of Underatanding also provided that all of the flight
trainlng for AFC students, includipg withsut Llimdtation, weitten
preparation s C[llght sisulator instructlan and aircrofc, would bo
subgantracted by AFC ke AFS flight scheols, and the flight training
currliculum offerad by ARG Wwould reczive prior written approval of AWE.

Even throogh AFC converled to o nop-profit entiby and changed its name, the
santract belween AFC and AFS 3cill exists. Theorefore, Evergiads College ls
sarving the private benefit of 2 for-profit eatity.
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Evarglades College has a schelarsbip pregram. In response to Schedule B of
Form 1021, Everglades gave scholarships in the amount of 5503 each Co L0
ntudencs who have completad agsociate degrees at Huiser Collega, a [oc-
profit colleg= cwned by Arthur, BEvelyn, and Poberst Hefiszer. Therofore,
Everglades is serving the private benefit of a [or-profit enticy.

Correspondence dated Macch 30, 200] signad by AcsChur Eeliser; Poesident of
Evergladas Callege, stated that the building in which the school 18 located
is ounsd by = partnarship ia which related parties have a 423 inteoreat and
unireloted parties owned a S5BR intarest. The related partics are Kalser
puilding Corp., which in cwnod by Arthur Keiser who owns & 0% latefwesl in
tha partnecship: Bpectrum Investnent Associatens which owns a 108 Llncerest
in the pertnecship 4o owned 48% by Arthur Kolser, 48% by Belindas Keiser and
4% by Robert Keoiser. These jolnt wenture (owned 42% by rclated partlos)
lwases spaca to Helssr College which in tuzn's subleoses te Everglades
colloge Inc. The entirve bullding comprizes 03,824 sguare reet, Lncluaing
tha are sccupied by Evarglades College, Also, Noused in this faciiity are
Kalser carcer Institute and Sverglades Mansgeseni Company. HAgain, this
arrangemsnt sarves the private benefit of the Hoisers amd they'ce colotea
for poofit =nticios.

Applicable Eaw:

Bection S0L{c) {3} of the Code provides, In part, for the exesption Foom
Federal income taxd

organizations erganized and operated ‘ekclusively ror charlthble,
roligious or educational purposss, no part of the oet earninga of
which imiros Co the benefit of any private shareholder or individonl.

Section 1.3001{c)h(2)-1i{a) (1] of th= Regulacions states:

In oxder to gualifly wpder sestion 501 (c) |3) of The Code, =n
organization must b both orgaonized and operated excliasively for one
or morc oxerpt puiposes: IT an organication Fails to most aither the
organizational or operational teat, it ls nobt exompt.

Saction 3_501(c) (3)=L(b} 1) {ii) of the Regulatlons states:
In meeting the organizatichsl test, the organliation's purpaces, 33

stoced in its articles, may be as bBroad a3, or more specific than,
the purpoxes stated in section 581 {c) (3},
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soetian 0500 (e) £3)=L{b) (1) {111} of the begulations starmasi

An arganization {@ not organized exclusively for one or moXe cxempt
pomposes Bf ifs arcicles exprassly espowtc AL to carry on, otherwise
than as an irschetantial part of ics astlvities, sctivities which are
net In furthorznce of one or more exempt purposea, aveh theugh such
prganization is, by the term of auch articles, ereated for & purpoge
chat is mo broader than the porpsses spacified In secCion 301 (c) {3).

Spction 1.501 () (3)-14a} (L)1 {ii) of the Eogulations states that an
orguiizetion is not opefeled exclugively for one or more oxoppl purposcs
uniews it serves a publie rather than a private intecest. TL musk not be
operated for the hanpflt of designanad individuals or the pecsans who
creabed ic.

¥n International Fostgradvate Medical T tion ¥, Com=., TCH 13339-

36, The Tax Court considered the gualification for oxemption under
section 501{e) {3} of the Code of a non-profit corporation thet
conduckted continoing mediczl aeducational touozs. Michsel Holinm,
trustes and execotive director of the non-profit corporation, was
clso a sharehelder and president of € & € Lours, & Ltravel agency,
‘the Feundation wsed H 8§ © Tours oxcluaively for all Lravel
arrongements., The Foundation did not solicit competitive bids from
any sntcity other than H & € Toors. In holding the Fouadation pat to
be gxempt, the Couct stated:

When & for-profit organizetion benefits substantially from the
mannnyr in which the activities of a related organigation are carried
on, the lacter organizstion is not operated exclusively for exespt
purposes within the mesning of sectlon 301(c] (31, sven LE it &
Furthers other &xempt purpeses.

In 9ld Dominian Box Co. _Onited Statos, 471 ¥. 2d 340 (4" cip, 19733,
cert. Depiod 413 ©.5, 910(1573). Saction 501 (e} (3} of tho Code provides
for the axespeion from federal income tax of crgenizations organized and
opsrited exclusivwly for sducsticnal purpose=s. D.H. DLllard, chair=an of
Dld Dominion's bosard and £.3. Dillard president of Old Domadniun was an
officet and director of the Dillard Fobndation who acquired nl) of the
claline aggingt the Brawn Dynaluba Company and all of lts outstandlng stonk
from o, transfecen of Dynalube’s organizers for £i. W.C0, Pritchekte, its
vice presideac for finanoe, and Willi=m ¥, Minor, Jr acyved as atcorney and
sccopgntane for bDoth the ocompeny and the foondation wefe all officers and
divasters of the Foundation.
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At bhe cime -5 Dillapd acquired the dabeanturés he intended to give chen
euny inscond of selling Thes. Batwnen 13525 and 1956€ he dorared Dynalube
debgntures to thie Dillard Foundatlon for 459,000 and Ce - church foc
26,000 in which he deducted the face value of those debonturas as
charitabla contributions on hie personal inccas tax returns.

E.8, Billacd and Prichett played &i noctive role 1n the Foundation Dynalubg-
Hassie trapsactions and E.2. Dlllsrd wes En= diroct bemaficiary of chese
activities. Ths officers of the foumiaticn used The company”s facilicles
to transaat foundation's businoss, and thay perfermed sacvices Dor Ehe
foundation on company time, In holding Old Deminion Box Co. chapit=ble
contributions te be axempt the Court stated:

billare Foundation was operated for the benefic of privata intocest and Pt
found the goromnliation did nek operets for chasltable purpess= 3t 2ll times
r2ther It wvas erngaged in substantisl non-exempt charitable activities. In
sddition, the court found that Appallant was not an lskocent contlilbuzer to
tha [oundation beécaose of the interlocking actlviciss of the Appellant and
the [ocondacion bto give secuclvics away.

ey, Ral. TE-441; 1978=2 C.8. 147, presents two situations concarning
school operations. In the first sceparic A ecaprelit school succesded to
the ass=ts of & for-profit school. W¥hil§ the formar gwners wern emsloyed
in-the new school, the board of girectors was completely diffecent. The
rollng concludes Lhat the transfer did nof sorve privete interoat. Paxt of
that conclusion was based on the lndopendenca of the board. 1In the second
soenecio, the [or-proflt scheol convorted to & nonptofit school. The
forsar oWnors becane the oew Schoal's directors. The forser o.meTs/new
directors pen=fited flRascially froa the comvorgion. The puling otncludes
that private intersst was served. The conpluslon is stated as fellowss

The dirsctors wers, in Fact, doaling with thesselves and wili benefit
financlelly Lfrom the transactioms. Thersfore, (the applicant) Is not
opeyated exclusively for nducationsl and charitable purpose and Jobs
not gualify for =xomption froo fed=ral income tam Undey Section 501
fch{d el the Codz,

Rationale:

Like Internaticpsl Postgraduste Medicsl Peundatien ¥. Coifk.. ¥o4r
operations Are gmimaiﬂy. LE not completely, =imilar ta that of the APC

as it existed prior to Lhe purchases 23 & tﬂ:l‘-ﬁ-l:ﬂ_-iit ':ﬁ'l‘-_‘l_:l:}'a You have ol
macde any significant changes to your opecations after the acguislition. A
r=alistie look ak The eperations of your organization and the AVC, which
yoeu acguired, show= the coorations to ba so jntérrelated to be functiopaily
inssparable.
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Zwvutgloden Colleqgm i3 privately held and controlled by Che Helseen desplirs
thn [act that Choey do not constibtute a msjoricy of tho govarnleg beard.
Tharrfore, it apposra you oporobe for the beneflt of privote latorests of
Line Eelsern, You are salmilar to the srganization in 0ld Deminien Dox Co..
bupra bocouso you operate for Che bepeflt of privato partiea. OpTrating
Tor the ponetis of the Folsors is o ssteilantisl nonosenpl putpoee that will
pruecivde enetpt)on.

flthough Evesglades College is offering sducatlonnl courses to further onu
carcor, the contral muestien in viiothor yobs cpecate for the benollt of
privite inlorest of designoted individuals, oF Clw croater or the croator’a
famlly, In Mov. duwil, T6-441 » for-profit school was copvertod ko oa
renpeaflit noheol In which former ownors/new dicoctors benofitnd Clnancially
from the copveesion, The rullng concludes that private lntecest was
porwed, Although the opocation of a school is a charltable activity, Uhe
monnet in which you eperata leags to conclude thab your nchiool hestols
significant prlvaty beneflc for the Helsecs and thelr for-proflt
corpdracion. =
pased on the facte and clrcumstances provided to dJdate, it app=ars yeu
cannat satinfy theo basic requirements for exemption; Ln thut you fall the
epuratlonal test. To determine Lf you qualify wnder Baction 1.501{c) (3)-
Lie) {1} of the seguletions the Secvice deteraines L the organization
cngages poimaclly Lo activities vhich sccemplish one or mOre exenpt
purpaosos, fSoction 1.501(c) {2}-2{d{1){ii} of the regulations expands on
the sporsted oxclusively concopt by prowiding that an organizaticn iz not
cpecated excluslvely Lo Curther exesot purposes unless It merves a public
rather than n private Intcrest. Sesed on the facts that you have provigad
in your epplication [or recognicion of exemptieon, LL appeaza you érfe
operated Loz a private purpose rather than a public purpose,

Tho pucposc of this correspondence i= to present cur-understending of-the
facis and to explain why it appears that your organization may nob gualify
for expsption, This 18 not a dental of your request Cor exemption. LF =ny
of the Tacts of the cdse a® prewent=d sbove-are incorkact, please clarily.
if you do not sgree with cur lnterpretation and application of the law,
please explelin,

If you agres with the facts of the coase and wikth the spplloatlon of The
law, you rmay Withdraw ysur spplication through a Wweitton acatemank.
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PLEASE DIREET ALL COMPESPOMDENCE
&5 Mallz

Invoenal Rovenus Socvice

Exempe Srganizationg

B. O, Bax X504

Cincinmaci, o 45201

ATT:1 Jdohn Jennowaln
Nogm 4500

HEGRADING YOUR ChsE TO:
Sireot Addromw:

Internnl Hevenuva Secviece
Exompt Organizatlons
550 Main St, Pedegzl Oldg.
Cinelenatl, OH §5202
ATT: Johh Jonneweln

Room 4500

-



