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Mr. Alex Elson, Esq. 
Ms. Martha Fulford, Esq. 
National Student Legal Defense Network 
alex@nsldn.org 
martha@nsldn.org 
 
RE: FOIA Request No. 18-01346-F  
 
Dear Mr. Elson and Ms. Fulford: 
 
This letter is a final response to Mr. Tariq Habash’s request1 for information pursuant to the 
Freedom of Information Act (FOIA), 5 U.S.C. § 552, dated March 21, 2018 and received in this 
office on that date.  Your request was forwarded to the appropriate office to search for 
documents that may be responsive to your request. 
 
You requested the following:   
 

(a) All documents constituting the “draft analysis,” “analysis,” “staff draft analysis,” and/or 
“draft staff analysis,” as those phrases were used by AUSA Doud, Mr. Bounds, and Ms. 
Mangold, that were provided to ACICS between March 1, 2018 and the date of this 
request. 

(b) All documents sufficient to show the dates on which the “draft analysis,” “analysis,” 
“staff draft analysis,” and/or “draft staff analysis,” as those phrases were used by AUSA 
Doud, Mr. Bounds, and Ms. Mangold, were provided to ACICS. 

 
Attached to this e-mail are 244 pages of documents responsive to your request.  However, certain 
information has been withheld according to FOIA Exemption 6, specified below: 

 
• Records or portions of records relating to personal information is exempt pursuant to 5 

U.S.C. § 552 (b)(6) of the FOIA.  Disclosure of this information would constitute a 
clearly unwarranted invasion of personal privacy. 

 
Additionally, the Office of Postsecondary Education has elected to provide the following 
additional information relevant to the records requested:  
 
The requested Draft Staff Analysis was provided by the Department’s Accreditation Group staff 
to ACICS as part of the routine pre-decisional request for additional information or evidence.  
The recognition process begins with an initial review of the accrediting agency’s petition for 
recognition, the results of which are provided to the agency in draft form to afford the agency the 
opportunity to correct errors of fact, point out evidence included in the petition that the analyst 
may have overlooked, or to provide additional evidence in response to the staff analyst’s 
                                                
1 Although Mr. Habash submitted the FOIA request, in your email to AUSA Casey Lee, you requested that the 
response to FOIA Request 18-01346-F be sent to you. 



Page 2 – Habash 
FOIA Request No. 18-01346-F 
 

 
400 MARYLAND AVE., S.W., WASHINGTON, DC 20202-4500 

www.ed.gov 
Our mission is to ensure equal access to education and to promote educational excellence throughout the Nation. 

requests.  It is typical for a draft staff analysis to include findings or deficiencies that are easily 
resolved by the agency. Often the deficiency may be corrected by submitting updated documents 
because the data in the petition was outdated by the time the analyst reviewed it. In other cases, a 
further explanation by the agency will be sufficient to resolve the initial finding of non-
compliance with a particular recognition criterion.  
 
The applicable regulations afford the agency an opportunity to respond to the analyst’s draft 
analysis, and additional exchanges may take place until the analyst has sufficient evidence to 
support his or her findings and recommendations.   Until such time that the Department issues its 
final staff analysis, the agency and the staff are permitted to engage in dialogue and additional 
document submissions to resolve any outstanding concerns.  In some instances, the draft staff 
analysis identifies policies or procedures that the Department would like the accreditor to update, 
but given the time it takes for an accreditor to adopt and implement a policy change, it is unlikely 
that the agency will have sufficient time to provide evidence that it has applied particular policies 
demonstrating compliance with the recognition criteria.  In many cases, an accreditor will not 
have the occasion to enforce a new policy for many years, especially if the policy relates to 
modalities or substantive changes that are rare among its member institutions.  The Department 
may not finalize a negative finding in the event that an accreditor has not had the need or 
opportunity to implement a particular policy during the review period, but staff have been 
inconsistent in applying this rule.  Therefore, findings of a lack of evidence in a draft staff report 
can be resolved, in many cases, by explaining that the institution has not had the opportunity to 
implement the policy due to the timing of its institutional reviews.  It is not uncommon for 
agencies to resolve long lists of negative draft findings during this exchange, resulting in 
findings of compliance by the staff analyst.   
 
In the case of the ACICS draft staff analysis issued in response to ACICS’s 2017 petition for 
initial recognition, the review and response process was suspended before ACICS had the 
opportunity to respond to the draft and before the staff reached a final recommendation.  Shortly 
after releasing the draft staff analysis to ACICS, the U.S. District Court for the District of 
Columbia ruled that the Department violated the Administrative Procedure Act in deciding to 
withdraw recognition from the agency in 2016.  The Court therefore invalidated that decision 
and remanded the matter to the Secretary.   
 
The Court’s decision had the effect of reinstating ACICS’s recognition.  Because there has been 
no final decision on ACICS’s recognition petition from 2016, ACICS’s status as a federally 
recognized accrediting agency has been restored effective as of December 12, 2016.  ACICS will 
remain in that status until the Secretary reaches a final decision on ACICS’s recognition petition 
from 2016.   
 
Accordingly, ACICS’s 2017 petition for initial recognition was rendered moot and, therefore, 
withdrawn.  For that reason, ACICS never responded to the draft staff analysis, and the staff 
never produced a final analysis to submit to ACICS and NACIQI for review.   
 
The Department wishes to reiterate that the draft staff analysis is an incomplete, pre-decisional 
document that may include errors of fact or omissions on the part of staff analysts who, in this 
case, did not benefit from receiving a response or additional information from the Agency.  It 
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will not be considered by the Department in any future evaluations or assessments, including the 
review of the 2016 decision because the criteria for initial recognition and those that were the 
subject of the 2016 decision are not the same.2 
 
As this request is currently in litigation, if you have any questions regarding the Department’s 
response, please contact AUSA Casey Lee at casey.lee@usdoj.gov. 
 
 

Sincerely, 
 
/s/ 
 
Jill Siegelbaum 
General Attorney 
 

Enclosure 
 

                                                
2 For your convenience, a header to this effect has been applied to the responsive records, as have Bates numbers for 
ease of review.  Please note that neither the header nor the Bates numbers had been applied to the responsive records 
as of the date of your request. 
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